LOW-COST ALTERNATIVES TO TRIAL:

ARBITRATION AND CONSENSUAL SPECIAL MAGISTRATE PROCEEDINGS
I.
Introduction.  The federal government, state governments, counties, municipalities and school districts are facing huge deficits and budget cuts are creating political battles in Washington D.C. and here at home between our DFL Minnesota governor and Republican controlled legislature.  As the political parties battle over reshaping the role of government, what and how programs are to be funded and what programs are to be cut, we are keenly aware what is held hostage in this budget battle is the fate of our judicial system.  Chief Justice for the Minnesota Supreme Court, Lorie Skjerven Gildea, is delivering that message statewide and specifically during the Family Law Institute key note presentation, as did her predecessor, Eric Magnuson, in his battles with Governor Pawlenty and the legislature.  Unfortunately, it has been a losing battle over the last several years and the courts are seriously underfunded and the issue being raised throughout the nation, as well as in Minnesota, is how will the courts meet the constitutional mandate to provide a fair and speedy trial for criminal matters; how long will civil cases have to wait for adjudication; and how will the needs of children and families be met in paternity, child support, divorce, post decree and order for protection matters in the face of the crisis created by staff shortages, judicial vacancies not being filled, etc.


For a more detailed analysis of the budget cuts in Minnesota to the Minnesota judicial branch since the 2004-2005 fiscal year and the implications for family law proceedings, I refer you to the Family Law Forum Winter 2010/2011, Volume 19, Number 1 article written by Referee Mary Madden and Referee Ann Leppanen.  The silver lining, if any, in the article written by Referees Madden and Leppanen is how even greater the crisis would be today had early case management and early neutral evaluation strategic initiatives not been implemented, which have proven to be highly successful in resolving the social/parenting and financial issues in family law proceedings being filed in those jurisdictions that have implemented those initiatives.     


Other ADR practices including the widespread use of mediation to resolve parenting and financial cases, as well as the use of parenting consultants to mediate and decide parenting issues have contributed significantly towards the resolution of family law cases and reduced the caseload of Judges/Referees assigned to family law cases.


BUT, the court funding crisis is real!  For those cases that are not settled through ENE or mediation, family law attorneys and their clients need to consider looking elsewhere for timely, cost effective and competent decision making for their family law cases where and when appropriate.  The use of Arbitration and Consensual Special Magistrate ADR adjudicative practices in conjunction with or apart from mediation may be not only a desirable but necessary option.  Depending upon your clients’ ability and willingness to wait for the judicial system to hear their case, they may need to balance the costs of waiting for a trial date here and there on the District Court calendar as compared to the costs, efficiency and competency of adjudication through Arbitration or Consensual Special Magistrate proceedings, i.e., contracting for a private judge.  
II.
Arbitration.  
A. Rule 114.09 permits the parties to select a set of rules to govern the arbitration process and to determine whether the decision is to be binding or non-binding.  If the parties elect a binding arbitration, and their agreement to arbitrate is otherwise silent, the arbitration will be deemed to be conducted pursuant to the Uniform Arbitration Act, Minn. Stat. 572.08 et seq.  It should be noted that the parties are free to use provisions from either 114.09 or the Uniform Arbitration Act in designing an informal, less expensive and efficient arbitration proceeding appropriate to their case.

· Ex parte communication with or arbitrator is prohibited under the rules.

· Rule 114 permits an arbitrator to receive evidence that the arbitrator deems necessary to understand and to determine a dispute with relevancy liberally construed in favor of admission.

· Documents and expert witness reports may be received into evidence without the witness testifying in person, provided the reports have been delivered to opposing party at least 10 days prior to the arbitration hearing and the opposing party does not demand the witness to appear and to testify 5 days prior to the hearing.  

· Depositions of a witness shall be received into evidence even if the witness is not available to testify at the arbitration hearing and no exceptional circumstances exist; provided the deposition was properly taken and at least 10 days prior to the arbitration hearing the party wishing to introduce the deposition transcript into evidence provides notice of their intent to do so.

· Affidavits may be received into evidence subject to the arbitrator giving appropriate weight to the evidence after considering any objections.  

· No record of the arbitration proceeding shall be made unless permitted by the arbitrator and agreed to by the parties.  The arbitrator’s personal notes are not subject to discovery.  Thus, no court reporter and cost of the transcript need be incurred in an arbitration proceeding.

· Within 10 days following the conclusion of the arbitration hearing or the receipt of any post hearing memorandum, the arbitrator shall file with the court the decision, together with proof of service by first-class mail on all parties. 
· No Findings of Fact, Conclusions of Law or opinions supporting an arbitrator’s decision are required.  

· The court administrator shall enter the arbitrator’s decision as a judgment and it shall have the same force and effect as if it had been entered by the court in which it is entered; provided, however, a party in a non-binding arbitration proceeding may file a request for a trial within 20 days after the award is filed under Rule 114.09.  The court may then set the matter on for trial putting it back on the civil calendar in the same position as if there had been no arbitration.  Note:  Although Rule 114.09 provides that the parties may elect a non-binding arbitration proceeding, I have never heard of such a proceeding taking place.  Practitioners with whom I have discussed this issue have referred to it as a waste of time to go through the expense and not have it binding.     

· Within 90 days following entry of the judgment, a party against whom a judgment is entered may move to vacate the judgment on only those grounds set forth in Minnesota Statute Chapter 572, Uniform Arbitration Act (See next section for further discussion).

B. MN Stat 572.08-572.30 (MN Arb Act).  An arbitration proceeding under MN Stat 572.08 typically arises either by agreement during the dissolution of marriage proceeding, or post-decree proceeding when the parties enter into a contract to submit specific issues to arbitration.  It is quite common in the Judgment and Decree for the parties to stipulate to arbitration of certain issues.  
· In the event a party refuses to comply with the arbitration agreement, an order compelling the arbitration may be obtained under Minn. Stat. 572.09.

· An arbitrator, typically only one is selected by both parties in family law proceedings to serve as a neutral.  The arbitrator under Minn. Stat. 572.10 must disclose any conflict of interest, or potential conflict of interest that he or she may have with the parties or their counsel.  

· A hearing shall be scheduled by the arbitrator in accordance with Minn. Stat. 572.12.  The parties are entitled to be heard and produce relevant evidence and have the right to cross examine witnesses appearing at the hearing.
· A party has the right to be represented by an attorney at the arbitration hearing under Minn. Stat. 572.13.

· The arbitrator shall have the powers to issue subpoenas for the attendance of witnesses and for the production of documents.  Subpoenas may be issued by the arbitrator to force the appearance of a witness and the arbitrator may permit depositions to be taken for witnesses who cannot be subpoenaed or are unable to attend the hearing.  All applicable provisions of law compelling a person under subpoena to testify apply to arbitration proceedings as they do for a District Court proceeding.  An arbitrator’s award shall be made in the time agreed-upon, or if not set forth in the agreement, within such time as the court orders on application of a party.  

· Minn. Stat. 572.16 through 572.21 makes the award binding and final, unless a party seeks to have it modified within 90 days after the arbitration award is issued by application to the court.  It shall only be subject to modification or correction in instances where: 
· An evident miscalculation of figures or evident mistake in the description of any person, property or thing referred to in the award;

· The arbitrator issued an award on a matter not submitted to the arbitrator and the award may be corrected without affecting the merits of the decision on the issue submitted; or

· The award is imperfect in a manner of form, not affecting the merits of the controversy.

· An award by an arbitrator may be vacated only in circumstances where it is proven that:
· The award was obtained by corruption, fraud or undue means;

· There was evident partiality by an arbitrator or corruption by the arbitrator or misconduct prejudicing the rights of any party;

· The arbitrator exceeded his or her powers;

· The arbitrator refused to postpone the hearing upon sufficient cause being shown or conducted the hearing in a manner as to prejudice substantially the rights of a party, or there was no arbitration agreement and objection was made by the party appearing at the hearing in opposition to the arbitration.

· While the Uniform Arbitration Act makes the arbitration proceeding more formal, and potentially more expensive, Rule 114.09 clearly permits the parties and counsel to create their own rules governing the proceeding making it less formal and less expensive.

C. Arbitration Form.  The arbitration form included in the appendix was modified to incorporate Rule 114.09 and the Uniform Arbitration Act as a guide for providing a less formal and less expensive adjudication of issues submitted for arbitration.
D. Examples of Use of Arbitration Proceedings.  Several examples of the use of arbitration proceedings in family law are listed below but this list is not exhaustive.  Only the creativity and flexibility of the parties will limit the use of the arbitration proceeding to produce an informal and inexpensive ADR process to adjudicate disputed issues which may be an obstacle to the parties reaching a final settlement on all issues to be incorporated into a final Judgment and Decree, or even a post-decree issue that is delineated for arbitration within the Judgment and Decree. 
i. Personal property – Household Goods and Furnishings; Art; Jewelry

ii. Real Estate – Sale of Home or Cabin

iii. Medical, Dental – Uninsured; Extracurricular Expenses; Education Expenses

iv. Other property matters such as disputes related to sale of home or cabin may be delegated to Arbitrator to decide.

III. Consensual Special Magistrate.
A. Rule 114.  Rule 114.02 defines a Consensual Special Magistrate (CSM) proceeding as a “form in which the parties present their positions to a neutral in the same manner as a civil lawsuit is presented to a judge.  This process is binding and includes the right of appeal to the Minnesota Court of Appeals.  
· Rule 114.10 prohibits ex parte communication with the CSM.  
· Rule 114.11 provides for the parties and the CSM to determine the fees for their ADR services and the presumption is the parties shall split the cost of the ADR process on an equal basis.  The parties may, however, agree on a different allocation.  Where the parties cannot agree, the Court retains the authority to determine a final and equitable allocation of the costs for the ADR process.  Rule 114.11 also provides for the Court to issue an order for the payment of a neutral’s fees if a party fails to pay and also to impose appropriate sanctions upon motion submitted to the Court.
B. MN Stat 484.74 
· MN Stat 484.74, subd. 2(A) provides as an additional alternative for ADR in cases where the dispute exceeds $50,000.00 and with the consent of all parties, the Court may submit to the parties a list of retired judges or qualified attorneys who are available to serve as Special Magistrates for binding proceedings.  If the parties agree on the selection of a person, the presiding judge may appoint, by order, the person to serve as a Special Magistrate over any pretrial and trial matters as determined by the presiding judge.  The presiding judge may adopt the rulings and findings of the Special Magistrate and the parties have the right to appeal from the presiding judge’s rulings and findings as in other civil matters. 
· The parties may consent to the appointment of a CSM with all of the powers of a District Court Judge to adjudicate motions, to preside over pretrial matters and to conduct the trial on all issues rather than try the case before a District Court Judge.
· The authority of a CSM to adjudicate issues are limited to those granted by statute the same as a District Court Judge.  Melamed v. Melamed, 286 N.W.2d 716 (1979). Question – can the parties stipulate to provide the CSM with powers greater than delegated by statute to a District Court Judge??

C. Stipulation and Order for Appointment of CSM.
· Enclosed in the Appendix of materials is a form for use of a CSM.

· The Stipulation and Order for the Appointment of the CSM may include a dual role in which the neutral is agreed-upon to mediate the issues in the proceeding, but is also given the jurisdiction to adjudicate all issues not resolved by mediation.  The Stipulation and Order should include language to clarify the dual roles of the CSM if the parties so agree. 

· Jurisdiction by CSM to adjudicate attorney lien should be anticipated and included in Stipulation and Order but the party not contesting his or her attorneys fees should not be required to pay CSM fees to address lien issue of other party.

D. Examples of Use of CSM Proceedings

i. Limited Jurisdiction CSM 
· The jurisdiction of the Consensual Special Magistrate is limited by the scope set forth in the Stipulation and Order for the Appointment of the Consensual Special Magistrate.  In other words, the parties may elect not to provide the CSM with the authority to adjudicate all issues; may limit the jurisdiction to only parenting issues, or financial issues; or limit the jurisdiction to only temporary motions and discovery matters.
· Temporary Relief –The parties may be able to appoint a CSM and through informal letter, or other written submissions obtain an expedited determination of temporary child support, temporary spousal maintenance, attorneys fees or temporary adjudication of responsibilities for homestead, cabin, debts, etc.

· Home or Cabin Sale.  The parties may delegate to a CSM all of the responsibilities for the sale of the homestead, or cabin where the parties are unable to communicate with each other due to the level of hostility.  An example of a limited jurisdiction is a recent case in which the parties by Stipulation and Order agreed to a CSM to have complete jurisdiction over the selection of realtors, listing price, improvements to be made to the home in preparation for sale, reduction in listing price, etc. prior to entry of the Judgment and Decree – recommended by the presiding judge.
· Relocation of Parent/Children.  The parties may stipulate to the use of a CSM to address modification of parenting time issues, or even relocation of a parent out of state and to adjudicate the change in parenting time/allocation of transportation expenses/modify child support.  
· The CSM may be used to review decisions of Parenting Consultant, motions to terminate or replace the Parenting Consultant.
· In another matter the parties were able to settle all of the property issues but provided the CSM with jurisdiction to adjudicate the issue of spousal maintenance.
· In another limited jurisdiction matter the CSM was provided with the power to adjudicate the nonmarital and marital interests of the parties in a restaurant business.
· Similarly, in another matter the CSM was granted jurisdiction to adjudicate the marital and nonmarital interests in retirement assets.

ii. Same Powers as District Court Judge to Decide All Parenting and Financial Issues.
· In most cases, the CSM may be appointed early on in the proceeding and is provided authority to adjudicate all parenting and financial issues with the same powers as the District Court Judge may have.

iii. Mediation and CSM any Disputed Issues.  A very effective use of a CSM is to use the CSM to mediate parenting and financial issues and then give the CSM authority to adjudicate the remaining disputed issues.
iv. Jurisdiction of CSM Following Entry of the Judgment and Decree. 

· Adjudication by the CSM at trial will include presiding over post trial motions to amend the Judgment and Decree.  By stipulation of the parties, the Judgment and Decree may include language providing for the CSM to continue to retain jurisdiction following the entry of the Judgment and Decree for a specified period of time to address either parenting issues or support and spousal maintenance issues based upon the CSM’s knowledge of the parties’ circumstances.  In the absence of such language, the CSM’s jurisdiction terminates upon entry of the Judgment and Decree and/or the conclusion of post-trial motions.

IV. Benefits of Arbitration and CSM Proceedings.  
· Unlike the District Court assignment calendar in which a judge is assigned to a case and parties/attorneys have limited ability to control the selection or removal process, the parties in arbitration and CSM proceedings have complete control to reach an agreement on the selection of the CSM based upon his or her qualifications.  The attorneys will be familiar with the family law experience, integrity and fairness of the Arbitrator or CSM they recommend to their clients.  The attorneys are well aware of the “learning curve” all judges assigned to family court have to go through assuming they have had no family law experience in private practice and they also “keep book” on the decisions by judges concerning their strengths, weaknesses or predispositions on parenting and financial issues.  
· Judges may also strongly encourage attorneys to recommend to their clients to take complicated financial cases to a CSM rather than taking up days and days of court time to adjudicate complicated property issues.  
· An Arbitrator or CSM selected by the parties and counsel may be preferable over “luck of the draw” on the judge assigned.

· Through arbitration and CSM proceedings the parties/attorneys retain control over the timing for adjudication.  A disputed issue may be submitted for adjudication early on in the proceeding and once a determination is made it could lead to a settlement of all other issues and avoid trial on the other issues.  In other words, the attorneys and Arbitrator or CSM may “piece meal” adjudicated issues whereas the District Court customarily requires all issues to be adjudicated in one trial proceeding.  In District Court, it is not uncommon to have the trial extended over a number of months due to the inability of the court to reserve the time needed for litigating all of the issues, or the parties are unable to complete the trial within the days assigned.  This timing problem is less problematic for CSM proceedings.
· It may be misleading somewhat to point out that the parties are actually in control of the costs for the Arbitrator or CSM by stipulating what they may need adjudicated and what they may be able to settle on their own.  To the extent the parties are cooperative and reasonable, they may be able to limit their legal expenses and the arbitration or CSM expenses by having a “mini trial” on just disputed issues.  The parties may also be able to submit evidence through written submissions and avoid the cost of a court reporter.  In this manner the attorneys have control over how quickly they are able to resolve the issues by arbitration or CSM proceedings or alternatively in a complex case devote the necessary time without court scheduling pressure to make sure that all of the financial issues have been discovered/evaluated before trial commences.  
· Arbitration and CMS proceedings can take place in an informal setting such as the Arbitrator or CSM’s office or conference room with or without a court reporter depending upon the rules selected.  Such a forum is far less intimidating to the parties.
· An adjudication that occurs in the office or conference room of an Arbitrator or CSM is private and therefore the public and press may be excluded from unwarranted spectator curiosity.

· An Arbitrator or CSM may be more accessible than a District Court Judge by addressing procedural issues through a conference call arranged with counsel for both parties.  Similarly, through letter submissions the CSM may be able to rule on substantive matters depending upon the formality of rules established by the parties and the CSM.  A conference between parties, counsel and the CSM may promote civility and cooperation and less mud slinging in correspondence and pleadings often seen in high conflict cases in District Court. 

V.
Summary.  It is very likely that in light of the recession, the budget cuts, reductions in District Court staffing and judges, judges will support and encourage attorney’s agreements to arbitrate or submit to a CSM the adjudication of more cases.  Attorneys may be inclined to suggest to their clients that they consider engaging a neutral to serve as either an arbitrator or CSM for the many reasons outlined above.  Just as the other forms of ADR have significantly reduced the pressure on the courts, such as early case management, parenting and financial early neutral evaluations, and mediation, arbitration and CSM proceedings may play a greater role in the private resolution of family law cases in the future.
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